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Mr. THOMPSON, from the Committee on Governmental Affairs,
submitted the following

R E P O R T

together with

MINORITY VIEWS

[To accompany S. 1214]

The Committee on Governmental Affairs, to which was referred
the bill (S. 1214) to ensure the liberties of the people by promoting
federalism, to protect the reserved powers of the states, to impose
accountability for federal preemption of state and local laws, and
for other purposes, having considered the same, reports favorably
thereon with amendments and recommends by a vote of 8–2 that
the bill as amended do pass.
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I. PURPOSE AND SUMMARY

S. 1214 is a bipartisan effort to achieve meaningful improve-
ments to our federal system of government through important
changes in the preemption doctrine and the process for passing leg-
islation and promulgating federal regulations. S. 1214 would pro-
mote restraint in the exercise of federal power. It would encourage
Congress and the federal agencies to think carefully before deciding
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1 145 Cong. Rec. S6872 (daily ed. June 10, 1999).

whether or not to preempt state and local law and, if so, to use ex-
press preemption clauses. S. 1214 is intended to ensure that the in-
terests of state and local governments, and the people they serve,
are given due consideration by the Federal Government. Upon in-
troduction of S. 1214, Chairman Thompson stated:

The Founders created a dual system of governance for
America, dividing power between the Federal Government
and the States. The Tenth Amendment makes clear that
States retain all governmental power not granted to the
Federal Government by the Constitution. * * * At the
same time, the Supremacy Clause states that Federal laws
made pursuant to the Constitution shall be the supreme
law of the land. The ‘‘Federalism Accountability Act’’ is in-
tended to require careful thought and accountability when
we reconcile the competing principles embodied in the
Tenth Amendment and the Supremacy Clause.1

A brief synopsis of the major provisions of the bill follows:

A. STATEMENTS IN COMMITTEE OR CONFERENCE REPORTS

In the report accompanying any bill or joint resolution reported
from a committee or conference of the Senate or House, Congress
would be required to make an explicit statement on the extent to
which the bill or joint resolution is intended to preempt state or
local law and to provide an explanation of the reasons for such pre-
emption.

B. RULE OF CONSTRUCTION RELATING TO PREEMPTION

S. 1214 would establish a rule of construction on preemption. No
federal statute or federal rule enacted or promulgated after the ef-
fective date of the Act would be construed to preempt state or local
law unless the statute or rule explicitly states that such preemp-
tion was intended or unless there is a direct conflict between such
statute or rule and state or local law.

C. AGENCY FEDERALISM ASSESSMENTS

Agencies would designate a federalism officer to implement the
requirements of the Act and to serve as a liaison to state and local
officials. Early in the process of developing rules, federal agencies
would be required to notify, consult with, and provide an oppor-
tunity for meaningful participation by state and local government
officials or their representative organizations. The agencies would
prepare a federalism assessment for rules that have federalism im-
pacts. Each federalism assessment would include an analysis of the
following: whether, why, and to what degree the federal rule pre-
empts state law; other significant impacts on state and local gov-
ernments; measures taken by the agency, including the consider-
ation of regulatory alternatives, to minimize the impact on State
and local governments; and the extent of the agency’s prior con-
sultation with public officials, the nature of their concerns, and the
extent to which those concerns have been met. The federalism as-
sessment would be included in the rulemaking record for purposes
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2 Testimony of Professor John O. McGinnis, Benjamin N. Cardozo School of Law, before the
Senate Governmental Affairs Committee, May 5, 1999.

of judicial review and would be considered by the court in deter-
mining whether the final rule as a whole is arbitrary or capricious.
In addition, if the agency fails to perform the federalism assess-
ment, or to undertake any consultation, the court also may remand
or invalidate the rule, and the adequacy of compliance with the
specific federalism assessment requirements shall not otherwise be
grounds for remanding or invalidating the rule. Only state or local
governments, or their representative organizations, would have
standing to challenge noncompliance with the consultation and fed-
eralism assessment requirements.

D. GOVERNMENT PERFORMANCE AND RESULTS ACT PERFORMANCE
MEASURES

The Act amends the Government Performance and Results Act of
1993 to clarify that performance measures for state-administered
grant programs are to be determined in consultation with public of-
ficials.

E. CONGRESSIONAL BUDGET OFFICE PREEMPTION REPORT

The Act would require the Congressional Budget Office (‘‘CBO’’),
with the help of the Office of Management and Budget and the
Congressional Research Service, to compile a report on preemptions
by federal rules, court decisions, and legislation.

F. FLEXIBILITY AND FEDERAL INTERGOVERNMENTAL MANDATES

The Act amends the Unfunded Mandates Reform Act of 1995 to
clarify that major new requirements imposed on states under enti-
tlement authority are to be scored by CBO as unfunded mandates.
It also requires that, where Congress has capped the federal share
of an entitlement program, the Committee report and the accom-
panying CBO report must analyze whether the legislation includes
new flexibility or whether there is existing flexibility to offset addi-
tional costs.

II. BACKGROUND AND NEED FOR LEGISLATION

Our constitutional federalism has been called the greatest char-
ter for liberty, wealth creation, and community in political history.
It was the Founders’ brilliant solution to the greatest of political
dilemmas: How could a government be made strong enough to pro-
tect liberty and property, without making it so strong it could op-
press its citizens and expropriate their wealth? The Founders con-
cluded that two interlocking governments—federal and state—
would lead to less and better government than a unitary govern-
ment.2

In the Constitution, the Founders carefully enumerated the pow-
ers of the Federal Government and divided government power be-
tween the Federal Government and the States. The Federal Gov-
ernment’s basic domestic responsibility was to ensure free flow of
goods and people, as reflected in the Commerce Clause. The Found-
ers also provided the Federal Government with a limited trump
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3 Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528, 581 (Rehnquist, C.J.,
dissenting) (citing FERC v. Mississippi, 546 U.S. 742, 790 (1982)).

4 Letter from Samuel Adams to Richard Henry Lee (Dec. 3, 1787), reprinted in ‘‘Anti-Federal-
ists versus Federalists’’ 159 (J. Lewis ed. 1967).

5 Address in the Ratifying Convention of Virginia (June 4–12, 1788), reprinted in ‘‘Anti-Fed-
eralists versus Federalists’’, supra, at 208–09.

6 The Federalist No. 51 (James Madison).
7 The Federalist No. 39 (James Madison).
8 Id.

card, the Supremacy Clause, in the event of a conflict between fed-
eral and state law. The Framers envisioned a Federal Government
capable of solving national problems, but just as surely they envi-
sioned a republic whose vitality was assured by the diffusion of
power not only among the branches of the Federal Government,
but also between the Federal Government and the States.3

During the debates on the Constitution between 1787 and 1788,
many observers worried that the generality of the document, com-
bined with the Supremacy Clause, would allow a centralization of
power in the hands of the Federal Government beyond the limited
enumerated powers granted to it. Much of the initial opposition to
the Constitution was rooted in the fear that the Federal Govern-
ment would become too powerful and would eliminate the States as
viable political entities. Samuel Adams, for example, worried that
if the several states were to be joined in ‘‘one entire Nation, under
one Legislature, the Powers of which shall extend to every Subject
of Legislation, and its Laws be supreme & controul the whole, the
Idea of Sovereignty in these States must be lost.’’ 4 Similarly,
George Mason argued that ‘‘the general government being para-
mount to, and in every respect more powerful than the state gov-
ernments, the latter must give way to the former.’’ 5

This concern was so strongly voiced that the proponents of the
Constitution assured that a Bill of Rights, including a provision ex-
plicitly reserving powers in the States, would be a top priority for
the new Congress. The Tenth Amendment was added soon after
ratification in 1791. It emphasizes:

The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are re-
served to the States respectively, or to the people.

The drafters of the Constitution believed that to protect liberty,
power should be divided between the Federal and State Govern-
ments so that ‘‘[a]mbition be made to counteract ambition.’’ 6 They
described this new form of government as ‘‘in strictness, neither a
national nor a federal Constitution.’’ 7 Madison explained the divi-
sion of power by contrasting the attributes of a ‘‘national’’ govern-
ment with the federal system of governance established by the
Constitution. He explained that while a national government would
possess an ‘‘indefinite supremacy over all persons and things,’’ the
government established by the Constitution consisted of ‘‘local or
municipal authorities [which] form distinct and independent por-
tions of the supremacy, no more subject within their respective
spheres to the general authority, than the general authority is sub-
ject to them, within its own sphere.’’ 8 In this ‘‘compound republic
of America,’’ Madison said, ‘‘[t]he different governments will control
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9 The Federalist No. 51.
10 Michael S. Greve, ‘‘Real Federalism: Why It Matters, How It Could Happen’’, American En-

terprise Institute (1999).
11 New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).
12 See Testimony of Professor John O. McGinnis, Benjamin N. Cardozo School of Law, before

the Senate Governmental Affairs Committee, May 5, 1999; Statement of Adam D. Thierer, Her-
itage Foundation, before the Senate Governmental Affairs Committee, May 5, 1999; Testimony
of Professor William Galston, University of Maryland School of Public Affairs, before the Senate
Governmental Affairs Committee, May 5, 1999.

13 Standing Rules of the Senate, S. Doc. No. 8, 104th Cong., 1st Sess. 28–29 (1995).
14 Younger v. Harris, 401 U.S. 37, 44–45 (1971) (stating that federal judges should be directed

by comity, the proper respect for State functions).

each other, at the same time that each will be controlled by
itself.’’ 9

While the Constitution limited the powers of Federal Govern-
ment, and the Federal Government checked the States in limited
areas such as interstate commerce, the States also were limited by
competition among themselves. Federalism created a marketplace
among governments. Citizens could vote with their feet and take
themselves and their wealth elsewhere if subject to abuse.10

The benefits of federalism are many. It limits the power of gov-
ernment to preserve liberty. It also creates an efficient marketplace
for government. States compete with each other for citizens’ busi-
ness, taxes, and talent. That, in turn, fosters a healthy business cli-
mate. Local governments can tailor their policies to the needs and
values of the community and thereby increase the satisfaction of
their citizens. Federalism also fosters experimentation among the
laboratories of democracy. As Justice Brandeis stated in an oft-
quoted passage, ‘‘[i]t is one of the happy incidents of the federal
system that a single courageous State may, if its citizens choose,
serve as a laboratory; and try novel social and economic experi-
ments without risk to the rest of the country.’’ 11 The best ideas
that emerge from innovative states can then be adopted elsewhere.
This experimentation is crucial to address major problems like wel-
fare reform and education. Federalism also increases civic responsi-
bility.12

Charged with the duty to oversee Federal-State relations,13 the
Committee is mindful of the principles of federalism. As Justice
Black eloquently stated:

[O]ne familiar with the profound debates that ushered
our Federal Constitution into existence is bound to respect
those who remain loyal to the ideals and dreams of ‘‘Our
Federalism.’’ * * * What the concept [represents] is a sys-
tem in which there is sensitivity to the legitimate interests
of both State and National Governments, and in which the
National Government, anxious though it may be to vindi-
cate and protect federal rights and federal interests, al-
ways endeavors to do so in ways that will not unduly
interfere with the legitimate activities of the States. It
should never be forgotten that this slogan, ‘‘Our Fed-
eralism,’’ born in the early struggling days of our Union of
States, occupies a highly important place in our Nation’s
history and future.14
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15 Adam D. Thierer, ‘‘The Delicate Balance: Federalism, Interstate Commerce, and Economic
Freedom in the Technological Age’’, The Heritage Foundation (1999); Statement of Adam D.
Thierer, Heritage Foundation, before the Senate Governmental Affairs Committee, May 5, 1999;
Statement of Professor John S. Baker, Jr., Louisiana State University Law Center, before the
Senate Governmental Affairs Committee, July 14, 1999.

16 New York v. United States, 505 U.S. 144, 157 (1992).
17 Advisory Commission on Intergovernmental Relations, ‘‘Regulatory Federalism: Policy, Proc-

ess, Impact and Reform’’, 50 (1984).
18 U.S. Const. art. VI (emphasis added).
19 See Stephen A. Gardbaum, ‘‘The Nature of Preemption,’’ 79 Cornell L. Rev. 767 (1994).
20 See Southern Railway Co. v. Reid, 222 U.S. 424 (1912).
21 See Stephen A. Gardbaum, supra note 19.

Unfortunately, we have strayed far from the Founders’ vision.15

As Justice O’Connor put it, ‘‘[t]he Federal Government undertakes
activities today that would have been unimaginable to the Framers
in two senses: first, because the Framers would not have conceived
that any government would conduct such activities; and second, be-
cause the Framers would not have believed that the Federal Gov-
ernment, rather than the States, would assume such responsibil-
ities.’’ 16

Undoubtedly, there are many causes of the decline of federalism.
Although the Framers expected that the composition of Congress
would make it reluctant to invade State sovereignty, ‘‘a variety of
structural and political changes occurring in this century have com-
bined to make Congress particularly insensitive to State and local
values.’’ 17 The 16th Amendment authorized a Federal income tax
that allowed the rapid growth of the Federal Government in the
20th century. The 17th Amendment ended the election of Senators
by State legislators. Political parties weakened on the local level,
and the national media ascended. The emergence of an industri-
alized national economy was accompanied by a breathtaking expan-
sion of Federal legislation and regulation.

Two major developments in the Court’s jurisprudence in early
20th century profoundly altered the character of our federal sys-
tem. First, the unequivocal recognition of a congressional power of
preemption became an intrinsic part of the vast expansion of fed-
eral powers. The Supremacy Clause states:

This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land; and
the Judges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any State to the Con-
trary notwithstanding.18

The plain language of the Supremacy Clause indicates that it was
to serve as a conflict resolution mechanism in particular cases.19 A
specific state statute should be trumped if it conflicts with federal
law without depriving the state of all concurrent lawmaking power
in that area. Starting in the second decade of the twentieth cen-
tury,20 however, the Court’s preemption doctrine evolved beyond a
conflict resolution mechanism into a jurisdiction-stripping power.
Congress can deprive the states of their power to act at all in a
given area, regardless of whether State law actually conflicted with
federal law.21

The Court’s expansion of the preemption doctrine was accom-
panied by a vast expansion of the Commerce Clause during the
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22 See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937); United States v. Darby, 312
U.S. 100 (1941).

23 See Stephen A. Gardbaum, supra note 19, at 814–15. The impact of the preemption doctrine
and the expanded interpretation of the Commerce Clause was dramatic, notwithstanding the
Court’s introduction of a presumption against preemption. Id. at 806.

24 See United States v. Lopez, 514 U.S. 549 (1995) (Gun-Free School Zones Act, prohibiting
possession of firearms in school zones, exceeded Commerce Clause); New York v. United States,
505 U.S. 144 (1992) (Federal Low-Level Radioactive Waste Policy Amendments Act violated 10th
Amendment by commandeering states into legislating); Printz v. United States, 521 U.S. 898
(1997) (Brady Act provision requiring local law enforcement officers to conduct background
checks on proposed handgun transfers, violated 10th Amendment by commandeering state offi-
cers to execute federal laws); Seminole Tribe v. Florida, 517 U.S. 44 (1996) (Congress lacked
power under commerce clause to abrogate state’s 11th Amendment immunity); City of Boerne
v. Flores, 117 S. Ct. 2365 (1997) (striking down Religious Freedom Restoration Act under section
5 of 14th Amendment because Congress exceeded power by redefining 14th Amendment reli-
gious freedom guarantees); Alden v. Maine, 144 L.Ed.2d 636 (1999) (state probation officers
could not sue state in state courts because Congress lacked power to subject nonconsenting
states to private suits for damages); Florida Pre-paid Postsecondary Education Expense Board
v. College Savings Bank, 142 L.Ed.2d 654 (1999) (neither companies nor individuals can sue
nonconsenting states for patent infringement in violation of federal statute); College Savings
Bank v. Florida Prepaid Postsecondary Education Expense Board, 144 L.Ed.2d 605 (1999) (nei-
ther companies nor individuals can sue nonconsenting states for false advertising in violation
of federal statute).

25 See Adam D. Thierer, ‘‘The Delicate Balance: Federalism, Interstate Commerce, and Eco-
nomic Freedom in the Technological Age’’, The Heritage Foundation (1999).

26 S. 1214, section 2(2).
27 See Testimony of Professor William A. Galston, University of Maryland School of Public Af-

fairs, before the Senate Governmental Affairs Committee, May 5, 1999; Testimony of Professor
Rena Steinzor, University of Maryland School of Law before the Senate Governmental Affairs
Committee, July 14, 1999, at 5.

New Deal.22 In combination, those two developments dramatically
altered the balance of power between the Federal Government and
the States and raised profound questions about the meaningfulness
of federalism.23 Only recently, a number of Supreme Court deci-
sions have begun to right the balance.24

Since the ratification of the Constitution, the nature and extent
of commerce have changed dramatically. Interstate economic activ-
ity has steadily expanded. Industrialization, coupled with advances
in transportation and communications, has created a national econ-
omy in which virtually every activity occurring within the borders
of a State can play a part. Recent technological advances such as
the Internet have created a truly global economy.25

The Committee recognizes that there may be compelling reasons
for Congress or agencies to exercise the power of preemption in
particular cases. Indeed, the second finding in S. 1214 states that
‘‘preemptive statutes and regulations have at times been an appro-
priate exercise of Federal powers.’’ 26 First and foremost, the Fed-
eral Government has a duty to protect the Constitutional rights of
individuals. Civil rights is a clear example where federal preemp-
tion has been warranted. Preemption also may be necessary to
solve problems that are national in scope, such as air pollution con-
trol. 27 In other contexts, state regulations that made sense at a
time of primarily local markets may produce wasteful conflicts and
duplication where national businesses are affected. Modern com-
mercial realities may demand a cost-effective balance of federal and
state regulation. While the Committee recognizes that preemption
may be appropriate or even necessary, the Committee believes that
decisions whether or not to preempt state and local authority
should be made in a careful and open manner.

Federal preemptions of state and local authority mushroomed in
the twentieth century. Only about 30 statutes were enacted be-
tween 1789 and 1899 had the effect of significantly preempting the
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28 U.S. Advisory Commission on Intergovernmental Relations, ‘‘Federal Statutory Preemption
of State and Local Authority: History, Inventory, and Issues (Sept. 1992), at 6, Table 1–1.

29 U.S. Advisory Commission on Intergovernmental Relations, supra note 28, at iii, 9, Table
1–1.

30 See Kenneth Starr et. al., supra note 19, at 1–2.
31 Id.; U.S. Advisory Commission on Intergovernmental Relations, ‘‘Regulatory Federalism:

Policy, Process, Impact and Reform’’ (Feb. 1984).
32 See William T. Waren, ‘‘Anything Left to Legislate About?,’’ State Legislatures 23 (Sept.

1999); Carl Tubbesing, ‘‘The Dual Personality of Federalism,’’ State Legislatures (Apr. 1998).
33 Testimony of Governor Michael O. Leavitt, Vice Chairman, National Governors’ Association,

before the Senate Governmental Affairs Committee, May 5, 1999; Testimony of Governor Thom-
as R. Carper, Chairman, National Governors’ Association, before the Senate Governmental Af-
fairs Committee, July 14, 1999; William T. Waren, supra note 32; Carl Tubbesing, supra note
32.

34 Testimony of Majority Leader Daniel T. Blue, Jr., President, National Conference of State
Legislatures, before the Senate Committee on Governmental Affairs, May 5, 1999; William T.
Waren, supra note 32; Carl Tubbesing, supra note 32.

35 Stephen A. Gardbaum, supra note 19, at 768.
36 Kenneth Starr, et al., supra note 19, at 1 and n.3.
37 Testimony of Professor Caleb Nelson, University of Virginia School of Law, before the Sen-

ate Governmental Affairs Committee, July 14, 1999.
38 U.S. Advisory Commission on Intergovernmental Relations, ‘‘Federal Statutory Preemption

of State and Local Authority: History, Inventory, and Issues’’ (Sept. 1992).

powers of the States.28 That trend began to shift at the turn of the
century. Of the approximately 439 significant preemption statutes
enacted by Congress in the 200 years since 1789, more than half
were enacted since 1963.29 Preemption has been at the center of
many hard-fought legal battles on important economic and social
issues.30 From their initial limited scope, preemptions have come to
span a wide range of commercial, monetary, civil rights, environ-
mental, health, and safety fields.31 The frequency and pace of Fed-
eral preemption has accelerated even more since the mid-1990s.32

Preemption legislation recently has been considered or enacted in
areas ranging from taxation of electronic commerce to tele-
communications, health care, civil justice, international trade, elec-
tricity deregulation, financial services, and land use planning.33 If
this trend continues, state and local governments may find it in-
creasingly difficult to play their traditional role.34

The increase in Federal preemption of state and local powers has
been reflected in court dockets. Preemption is ‘‘almost certainly the
most frequently used doctrine of constitutional law in practice.’’ 35

According to one study, ten preemption cases, or two percent of the
Court’s docket, were heard during the Supreme Court’s 1962, 1963
and 1964 terms combined. By its 1985, 1986 and 1987 terms, the
Court heard 39 preemption cases, which represented nine percent
of its docket.36 A cursory review by the Congressional Research
Service indicated that from January 1997 to August 1999, there
were approximately 508 preemption opinions issued by the Federal
courts and 600 by the state courts.

The expansion of the preemption power has played an integral
role in the Federal Government’s inroads on state power and has
had important implications. The extent to which federal law dis-
places state law affects both the distribution of power between the
States and the Federal Government and the substantive legal rules
of our society.37 Preemption can prohibit economic regulation and
other activities by state and local governments, as well as require
states to enforce federal laws, conform their own laws to federal
standards, and take on new responsibilities.38

Preemption also can undermine democratic accountability. The
Court’s current preemption doctrine, particularly obstacle and field
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39 Stephen A. Gardbaum, supra note 19.
40 Paul Wolfson, ‘‘Preemption and Federalism: The Missing Link,’’ 16 Hastings Const. L.Q. 69,

98 (Fall 1988); Testimony of Professor Caleb Nelson, University of Virginia School of Law, before
the Senate Governmental Affairs Committee, July 14, 1999.

41 Testimony of Professor Caleb Nelson, University of Virginia School of Law, before the Sen-
ate Governmental Affairs Committee, July 14, 1999.

42 See, e.g., San Diego Building Trades Counsel v. Garmon, 359 U.S. 236, (1959) (referring to
‘‘ascertaining the intent of Congress’’ as a ‘‘delusive phrase’’); Hines v. Davidowitz, 312 U.S. 53,
67 (1941) (‘‘In the final analysis, there can be no one crystal clear distinctly marked formula’’);
Testimony of Professor Caleb Nelson, University of Virginia School of Law, before the Senate
Governmental Affairs Committee, July 14, 1999; Statement of Professor John S. Baker, Jr., Lou-
isiana State University Law Center, before the Senate Governmental Affairs Committee, July
14, 1999; Roger Miner, ‘‘Preemptive Strikes on State Autonomy: The Role of Congress,’’ Heritage
Lecture Series (Feb. 18, 1987).

43 Testimony of Professor Caleb Nelson, University of Virginia School of Law, before the Sen-
ate Governmental Affairs Committee, July 14, 1999; Stephen A. Gardbaum, supra note 19;
Roger Miner, supra note 42.

44 Kenneth Starr, et al., supra note 19, at 15.

preemption, effectively shifts power from elected state officials to
the courts. By inferring a broad intent to preempt in situations
where other plausible and less drastic interpretations of Congres-
sional intent are available, the courts may unnecessarily strip the
states of all power to act in a given area.39

According to some commentators, the courts often analyze pre-
emption cases without focusing directly on the question whether
Congress actually intended to preempt state law. The courts tend
to focus on the effect of state law on the operation of the federal
scheme rather than on the intent of Congress to displace state au-
thority. Courts may state that they analyze congressional intent
but then focus on the general purpose of the federal statute at
issue instead of the specific intent to displace state law. In other
words, Congressional ‘‘intent’’ often is inferred as though the States
did not exist at all, and the state law is then placed in opposition
to that intent.40

The lack of Congressional guidance in statutes has compounded
the difficulties faced by state and local government. Congress often
provides little direction regarding the intended scope of the pre-
emptions it has enacted. Faced with vague statutory language,
state and local government officials have been forced to confront
substantial uncertainty or to engage in time-consuming, costly liti-
gation.

The current preemption doctrine has been a source of consider-
able confusion and uncertainty.41 The courts do not have clear
rules for interpreting Congressional intent to preempt.42 The courts
have not followed a consistent and predictable doctrine in adjudi-
cating these cases. They have not required an express statement of
the intent to preempt state or local law, or a conflict between fed-
eral and state law, before inferring an intent to preempt.43 ‘‘[T]he
distinction between express (and actual conflict) preemption and
implied preemption is important. By their very nature, implied pre-
emption doctrines authorize courts to displace state law based on
indirect and sometimes less than compelling evidence of legislative
intent. This indirectness in turn suggests a greater potential for
unpredictability and instability in the law.’’ 44 Most troubling, it is
highly questionable in some cases whether a preemptive intent in-
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45 Testimony of Professor Caleb Nelson, University of Virginia School of Law, before the Sen-
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46 Kenneth Starr, et al., supra note 19, at 31.
47 Letter from Big 7 to President Clinton, July 17, 1998, 144 Cong. Rec. S8747 (July 22, 1998).
48 144 Cong. Rec. S8747.
49 Id. at S8748.
50 144 Cong. Rec. S8769.
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Washington Post, A5, August 2, 1998; ‘‘Executive Rules,’’ Wall Street Journal, A14, August 6,
1998.

52 The ‘‘Big 7’’ includes the National Governors’ Association, the National Conference of State
Legislatures, the National Association of Counties, The U.S. Conference of Mayors, the Council
of State Governments, the National League of Cities, and the International City/County Man-
agement Association.

ferred by the courts ever would have received the support of a ma-
jority in Congress had it been expressly stated.45

While Congress must take greater responsibility to respect prin-
ciples of federalism, so too must the executive branch. As the mod-
ern administrative state has grown, the federal-state balance has
been increasingly affected by the actions of the federal agencies
that Congress created and entrusted with a wide variety of stat-
utes.46

A dispute over the federalism policy of the executive branch in
1998 helped catalyze the development of S. 1214. Until recently,
the federalism policy of the executive branch has been guided by
Executive Order 12612, issued by President Ronald Reagan in
1987. Grounded in the Tenth Amendment, E.O. 12612 outlined a
set of strong federalism policymaking criteria to dissuade agencies
from interpreting federal statutes expansively and heedlessly pre-
empting state law. The Order required agencies to appoint a fed-
eralism officer, to consult with state and local officials, and to pre-
pare federalism assessments for rules with federalism impacts.

On May 14, 1998, President Clinton signed Executive Order
13083 on ‘‘Federalism.’’ That Order proposed to repeal the long-
standing Reagan order and replace it with a new set of policy-
making criteria that raised concerns that it could have allowed, or
even encouraged, federal bureaucracies to intervene in State and
local affairs or preempt state and local law under a variety of cir-
cumstances.47 While the order directed federal agencies to consult
more with state and local officials, it was drafted without any con-
sultation. State and local government organizations, upset with the
substance of the order and the lack of consultation, expressed their
concern to members of Congress. On July 22, Chairman Thompson
introduced a resolution calling on the White House to revoke its
order.48 The Thompson resolution was supported by then-Governor
George Voinovich, who chaired the National Governors’ Associa-
tion.49 That same day, the Thompson resolution passed the Senate
unanimously.50 On July 28, Chairman David McIntosh of the
House Government Reform and Oversight’s Subcommittee on Regu-
latory Affairs convened a hearing on E.O. 13083. On August 5,
shortly before the annual meeting of the National Governors’ Asso-
ciation, the White House announced that it would suspend E.O.
13083 and would consult with State and local officials on a new
order.51

Shortly after these events, representatives of the ‘‘Big 7’’ 52 state
and local government organizations asked Chairman Thompson to
work with them on comprehensive federalism legislation. The goal
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55 64 Fed. Reg. 43255 (Aug. 10, 1999).
56 Statement of Chairman Fred Thompson, 145 Cong. Rec. S6872 (June 10, 1999).
57 Statement of Senator Carl Levin, 145 Cong. Rec. S6874 (June 10, 1999).

was enforceable legislation that would apply not only to the execu-
tive branch, but also to Congress and the judicial branch. Senators
Thompson, Voinovich and Levin, as well as Congressmen David
McIntosh, Jim Moran and five other House members, collaborated
in drafting legislation. This effort led to the introduction of S. 1214
with broad bipartisan support on June 10, 1999. On June 16, the
companion bill, H.R. 2245, was introduced in the House.

While the federalism legislation was being drafted, GAO com-
pleted an investigation requested by Chairman Thompson on agen-
cy non-compliance with the longstanding federalism order, E.O.
12612.53 GAO found that for 11,414 rules issued between 1996 and
1998, the federal agencies prepared only 5 federalism assessments.
For over 1,900 rules issued by the Environmental Protection Agen-
cy during that period, the agency never even mentioned E.O.
12612.54

On August 4, about a year after E.O. 13083 was suspended, the
White House issued a new federalism order, E.O. 13132.55 Rep-
resentatives of the Big 7 stated that the new order was a substan-
tial improvement over the proposed E.O. 13083. However, mindful
of the stark record on noncompliance with federalism assessment
requirements, the Committee believes that legislative action is
warranted. Upon introduction of S. 1214, Chairman Thompson
stated, ‘‘[i]t is time for legislation to ensure that the agencies take
such requirements more seriously.’’ 56 Senator Levin also stated,
‘‘as was amply demonstrated by a recent GAO report, Executive
Order requirements for federalism assessments have been ignored.
The bill would correct this noncompliance by the Executive Branch,
and ensure that the independent agencies, as well, will engage in
such consultation and publish assessments along with rules.’’ 57

The ‘‘Federalism Accountability Act’’ seeks to remedy the prob-
lems in Federal-State-local relations. The Act sets forth principles
of federalism to guide the development of statutes and regulations.
In addition, the Act establishes an analytical process for the Con-
gress and federal agencies to assess the justification for and the ac-
ceptable scope of preemption and other federalism impacts accord-
ing to these principles. Finally, the Act seeks to provide guidance
to the courts and federal agencies in determining Congressional
and agency intent regarding preemption.

The procedures in the Federalism Accountability Act are in-
tended to ensure that state and local government are accorded
their due respect in our federal system of government. The legisla-
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tion pushes federalism to the fore, where procedurally it would be
more difficult to ignore.58 By requiring Congress and the federal
agencies to consider the federal implications of their proposed ac-
tions, the legislation would foster better communication between
elected officials at the federal, state and local levels. The legislation
also is intended to clarify and rationalize the preemption doctrine.
Finally, the legislation would impose political accountability for de-
cisions that significantly impact federalism. As one authority put it,
‘‘[p]ower and responsibility should go together, like pepper and salt.
Because Congress has the ultimate power to decide preemption
cases—Congress after all can always overrule the Court on this
question—Congress ought to exercise this power unambiguously
and shoulder the ultimate responsibility as well.’’ 59

III. LEGISLATIVE HISTORY AND COMMITTEE CONSIDERATION

A. COMMITTEE HEARINGS

On May 5, 1999, the Governmental Affairs Committee held a
hearing on the State of Federalism, which included discussion of
the draft bill later introduced as the Federalism Accountability Act.
Testifying at this hearing were: The Honorable Michael O. Leavitt,
Governor of Utah and Vice-Chair of the National Governors’ Asso-
ciation; The Honorable Tommy Thompson, Governor of Wisconsin
and President of the Council of State Governments; The Honorable
Clarence E. Anthony, Mayor of the City of South Bay, Florida and
President of the National League of Cities; The Honorable Daniel
T. Blue, Jr., Senior Democratic Leader of the North Carolina House
of Representatives and President of the National Conference of
State Legislatures; Professor John O. McGinnis, Cardozo Law
School; and Professor William A. Galston, University of Maryland
School of Public Affairs. Adam D. Thierer of the Heritage Founda-
tion, and L. Nye Stevens, Director of Federal Management and
Workforce Issues, GAO,60 submitted statements for the record.

On July 14, the Committee held a second hearing that solely ad-
dressed the Federalism Accountability Act. Testifying at this hear-
ing were: The Honorable John Spotila, Administrator, Office of In-
formation and Regulatory Affairs, OMB; Mr. Randy Moss, Acting
Assistant Attorney General, Office of Legal Counsel, Department of
Justice; The Honorable Thomas Carper, Governor of Delaware and
Chairman of the National Governors’ Association; The Honorable
John Dorso, Majority Leader, North Dakota House of Representa-
tives, on behalf of the National Conference of State Legislatures;
The Honorable Alexander G. Fekete, Mayor of Pembroke Pines,
Florida, on behalf of the National League of Cities; Professor Caleb
Nelson, University of Virginia School of Law; Professor Ernest
Gellhorn, George Mason University School of Law; and Professor
Rena Steinzor, University of Maryland School of Law. Professor
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John D. Baker, Louisiana State University Law Center, submitted
a statement for the record.

B. AMENDMENTS AND COMMITTEE ACTION

On August 3, 1999, the Committee on Governmental Affairs
marked up and favorably reported S. 1214 by a vote of 8 to 2. Vot-
ing in the affirmative were Senators Stevens, Collins, Voinovich,
Lieberman, Levin, Akaka, Edwards and Thompson. Voting in the
negative were Senators Durbin and Cleland. In addition, Senators
Roth, Domenici, Cochran, and Gregg voted in the affirmative by
proxy.

Several amendments were offered, debated and voted upon. The
following amendments were adopted:

(1) Senator Thompson offered an amendment to establish
standing requirements, limited judicial review, and an emer-
gency exemption for the federalism assessment requirement, as
amended by Senator Levin’s second degree amendment (adopt-
ed by voice vote).

(2) Senator Thompson offered an amendment to section 8 of
the bill to clarify that performance measures for State-adminis-
tered grant programs are to be determined in consultation with
public officials, as amended by Senator Levin’s second degree
amendment (adopted by voice vote).

(3) Senator Lieberman offered an amendment to strike from
the bill subsection 6(c) (adopted by voice vote).

The following amendment was defeated: Senator Durbin offered
an amendment to modify the Employee Retirement Income Secu-
rity Act of 1974 (‘‘ERISA’’) to state that nothing in ERISA shall be
construed to preempt state law providing a cause of action or a
remedy relating to benefit claims processing for a benefit under an
employee welfare plan. The amendment was defeated by a vote of
6–10. Voting in the affirmative were Senators Specter (by proxy),
Akaka, Durbin, Torricelli (by proxy), Cleland, and Edwards. Voting
in the negative were Senators Roth (by proxy), Stevens, Collins,
Voinovich, Domenici (by proxy), Cochran (by proxy), Gregg (by
proxy), Lieberman, Levin, and Thompson.

IV. ADMINISTRATION VIEWS

At the Committee’s July 14 hearing on S. 1214, two witnesses
testified for the Administration: The Honorable John Spotila, Ad-
ministrator, Office of Information and Regulatory Affairs, Office of
Management and Budget, and Mr. Randy Moss, Acting Assistant
Attorney General, Office of Legal Counsel, Department of Justice.
Mr. Spotila expressed concern about the impact of judicial review
on the federalism assessment requirements in section 7 of the bill.
Mr. Moss expressed concern about the rule of construction in sec-
tion 6, particularly subsection 6(c). The Administration also ex-
pressed the desire to work with the Committee to address these
concerns.
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V. SECTION-BY-SECTION ANALYSIS

SECTION 1. SHORT TITLE

The name of this legislation is the ‘‘Federalism Accountability
Act of 1999’’.

SECTION 2. FINDINGS

Section 2 lays out six basic findings by the Committee. These
findings underscore both the strengths and problems with our fed-
eral system of government. These findings are as follows:

First, the Constitution created a strong federal system, reserving
to the States all powers not delegated to the Federal Government.

Second, preemptive statutes and regulations have at times been
an appropriate exercise of federal powers, and at other times, have
been an inappropriate infringement on state and local government
authority.

Third, on numerous occasions, Congress has enacted statutes and
the agencies have promulgated rules that explicitly preempt state
and local government authority and describe the scope of the pre-
emption.

Fourth, in addition to statutes and rules that explicitly preempt
State and local government authority, many other statutes and
rules that lack an explicit statement by Congress or the agencies
of their intent to preempt and a clear description of the scope of
the preemption have been construed to preempt state and local
government authority.

Fifth, in the past, the lack of clear congressional intent regarding
preemption has resulted in too much discretion for federal agencies
and uncertainty for state and local governments, leaving the pres-
ence or scope of preemption to be litigated and determined by the
judiciary and sometimes producing results contrary to or beyond
the intent of Congress.

Sixth, state and local governments are full partners in all federal
programs administered by those governments.

SECTION 3. PURPOSES

Section 3 lays out four basic purposes of the Federalism Account-
ability Act:

First, to promote and preserve the integrity and effectiveness of
our federal system of government;

Second, to set forth principles governing the interpretation of
congressional and agency intent regarding preemption of state and
local government authority by federal laws and rules;

Third, to establish an information collection system designed to
monitor the incidence of federal statutory, regulatory, and judicial
preemption; and

Fourth, to recognize the partnership between the Federal Gov-
ernment and state and local governments in the implementation of
certain federal programs.

SECTION. 4. DEFINITIONS

This section defines certain terms used in the Federalism Ac-
countability Act.
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(1) The term ‘‘local government’’ means a county, city, town,
borough, township, village, school district, special district, or
other political subdivision of a State;

(2) The term ‘‘public officials’’ means elected state and local
government officials and their representative organizations;

(3) The term ‘‘State’’ (A) means a State of the United States
and an agency or instrumentality of a State; (B) includes the
District of Columbia and any territory of the United States,
and an agency or instrumentality of the District of Columbia
or such territory; (C) includes any tribal government and an
agency or instrumentality of such government; and (D) does
not include a local government of a State.

(4) The term ‘‘tribal government’’ means an Indian tribe as
that term is defined under section 4(e) of the Indian Self-Deter-
mination and Education Assistance Act (25 U.S.C. 450b(e)).

In addition to the specific definitions provided in S. 1214, the
definitions under section 551 of title 5, United States Code, apply.

SECTION 5. COMMITTEE OR CONFERENCE REPORTS

Section 5 requires each Congressional committee report or con-
ference report to include a statement on whether bills or joint reso-
lutions of a public character are intended to preempt state or local
law, and if so, to provide an explanation of the reasons for preemp-
tion. In the absence of a committee or conference report, the com-
mittee or conference shall report to the Senate and the House of
Representatives a statement containing the information described
in this section before consideration of the bill, joint resolution, or
conference report.

The statement shall include an analysis of: (1) the extent to
which the bill or joint resolution legislates in an area of traditional
State authority; and (2) the extent to which state or local govern-
ment authority will be maintained if the bill or joint resolution is
enacted by Congress.

SECTION 6. RULE OF CONSTRUCTION RELATING TO PREEMPTION

Section 6 establishes a rule of construction to guide courts and
agencies in interpreting whether statutes or rules are intended to
preempt State or local law.

Subsection 6(a) provides that no statute enacted after the effec-
tive date of the Federalism Accountability Act shall be construed
to preempt, in whole or in part, state or local government laws, or-
dinances, or regulations, unless the statute explicitly states that
preemption is intended, or there is a direct conflict between such
statute and a state or local law so that the two cannot be reconciled
or consistently stand together.

Subsection 6(b) provides that no rule promulgated after the effec-
tive date of the Federalism Accountability Act shall be construed
to preempt, in whole or in part, state or local government laws un-
less preemption is authorized by the statute under which the rule
is promulgated and the agency, in compliance with section 7, ex-
plicitly states that such preemption is intended; or there is a direct
conflict between such rule and a state or local law so that the two
cannot be reconciled or consistently stand together.
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Section 6 establishes a rule of construction for the federal courts
and agencies in carrying out their reviewing function when it is
necessary for them to determine whether or not Congress or the
agencies, in enacting a particular statute or promulgating a rule,
intended to displace or strike down state or local law. This accords
with the Supremacy Clause of the Constitution. The rule of con-
struction affords no new power either to the Congress or to the
States. This rule of construction would not impair the Supremacy
Clause. To the contrary, section 6 requires courts and reviewing
agencies to interpret federal statutes and rules in conformity with
the Supremacy Clause.61 The Supremacy Clause itself does not
foreclose states from legislating in a field of concurrent jurisdiction.
The rule of construction merely directs the courts and agencies not
to infer or presume an intent by Congress or the agencies to pre-
empt or preclude states or localities from legislating in a concur-
rent field unless, by an express provision, they have stated their
intent to preempt, or unless there is a direct conflict 62 between the
federal law and the state or local law so that the two cannot be rec-
onciled or consistently stand together.

It has long been recognized that Congress may pass rules of con-
struction governing the interpretation of subsequent statutes.63

Corpus Juris Secundum states:
A statute governing the construction of statutes will be

given effect. Since it is competent for the legislature to
provide rules for the construction of statutes, a statute
governing the construction of statutes will be given effect.
These provisions may be for the construction of statutes al-
ready in existence, or for those which may be enacted in
the future; and after the passage of such provisions suc-
ceeding legislatures should frame enactments with ref-
erence thereto, but these provisions are not, and cannot be,
an attempt to hinder future legislatures in enacting new
laws. The statutory rules of construction may be declara-
tory of the common law, or they may be intended to fur-
nish additional rules for the guidance of the court when
necessary.64

Similarly, Sutherland on Statutory Construction states:
The usual purpose of a special interpretative statute is

to correct a judicial interpretation of a prior law which the
legislature determines to be inaccurate. Where such stat-
utes are given any effect, the effect is prospective only.
Any other result would make the legislature a court of last
resort. But the corollary so frequently asserted by the
courts that a legislature cannot with binding effect inter-



17

65 Sutherland Stat Const § 27.03 (5th Ed. 1994) (citations omitted).
66 See City of New York v. FCC, 486 U.S. 57, 64 (1988).

pret or define its own terms in a subsequent and inde-
pendent statute is unfounded. The application of the law
to particular situations in litigation is clearly a judicial
function, but the definition of the meaning of the legisla-
ture’s own acts is essential to the determination of the
quality and character of the legislative regulation. There
should be no question but that an interpretative clause op-
erating prospectively is within legislative power. Any other
result would emasculate legislative authority and in effect
counter an unreviewable legislative power on the court.65

Under its terms, S. 1214 would not invalidate any existing fed-
eral statute, nor would it limit the jurisdiction and judicial function
of any court. It would not apply in a field which the Constitution
delegates to Congress the exclusive power to legislate.

Section 6 addresses the circumstances under which State and
local law is preempted. Nothing in section 6 requires or authorizes
the invalidation or narrow construction of a federal minimum
standard or of a federal agency’s authority to adopt a standard.
Section 6 does not, for example, limit the stringency or scope of fed-
eral statutes or regulations that establish minimum standards,
such as those protecting public health or safety or the environment.
Nor does section 6 limit the authority of a federal agency to pro-
mulgate such standards.

The requirement in subsection (b) that an agency preemption be
authorized by the statute restates current law that agencies cannot
exercise the power of preemption unless they have the authority to
do so. In requiring that preemption ‘‘be authorized by the statute
under which the rule is promulgated,’’ subsection (b)(1)(A) does not
limit the kind of statutory authority that an agency must have for
its regulation to preempt state or local law. Subsection (b)(1)(A)
merely requires that an agency’s explicit statement of preemptive
intent will be deemed effective under subsection (b)(1)(B) only if
the agency adopted the preemption under some valid statutory au-
thority.66

S. 1214, in effect, would say to the reviewing court or agency that
where Congress and the States share concurrent powers, if an act
of Congress does not contain an express preemption provision,
there should be no presumption of an intent to preempt the field,
and the state law should not be struck down, unless the two laws—
federal and state—cannot consistently stand together. On the other
hand, if Congress in a federal statute, or a federal agency in a rule,
has stated an intent to preempt through an express preemption
provision, the federal law shall prevail so long as the Congress or
the agency has the authority to preempt.

The effect of the Act, then, is to guide the court in understanding
legislative intent which is not stated in an express preemption
clause and which would invalidate a state statute, unless the court
finds that the legislation causes a direct conflict between the two
acts so that the two cannot stand together.

The Committee believes that S. 1214 recognizes the fundamental
principle that the United States is a nation in which sovereign
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power is divided between the States and the Federal Government.
If decisions are to be made to deprive the States of their authority,
these decisions should be made by the democratic branches of the
Federal Government. Because Congressional intent is the touch-
stone of preemption analysis, Congress has a responsibility to guide
reviewing courts and agencies in interpreting its intent.

SECTION 7. AGENCY FEDERALISM ASSESSMENTS

This section lays out the requirements for agencies to consult
with public officials and to prepare federalism assessments for
rules that have federalism impacts. The Committee believes that
the longstanding requirement for agencies to prepare federalism
assessments, coupled with an exceptionally poor record of agency
compliance with those requirements,67 justifies codifying basic re-
quirements for consultation and preparation of federalism assess-
ments. The Committee also believes that greater openness and
communication between the federal agencies and state and local of-
ficials will promote democratic self-governance. The administration
and enforcement of federal laws and regulations are largely in the
hands of unelected staff and career civil servants. These employees
may have little knowledge or concern for the states and localities
that may be affected by the federal statutes or regulations for
which they are responsible. They are unlikely to be as responsive
to the affected communities as the state and local officials who
were elected to serve them. 68 The consultation and federalism as-
sessments requirements in section 7 should help address these
problems.

Subsection 7(a) provides that the head of each agency shall be
personally responsible for implementing the Federalism Account-
ability Act. The agency head shall designate a federalism officer
within the agency to manage the implementation of the Act and to
serve as a liaison to state and local officials and their designated
representatives.

Subsection 7(b) establishes procedures for notice and consultation
with potentially affected state and local governments. Early in the
process of developing a rule and before the publication of a notice
of proposed rulemaking, the agency shall notify, consult with, and
provide an opportunity for meaningful participation by public offi-
cials of governments that may potentially be affected by the rule
for the purpose of identifying any preemption of state or local gov-
ernment authority or other significant federalism impacts that may
result from issuance of the rule. If no notice of proposed rule-
making is published, consultation shall occur sufficiently in ad-
vance of publication of an interim final rule or final rule to provide
an opportunity for meaningful participation.

Subsection 7(c) establishes requirements for agency federalism
assessments. In addition to whatever other actions the federalism
officer may take to manage the implementation of the Act, such of-
ficer shall identify each proposed, interim final, and final rule hav-
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ing a federalism impact, including each rule with a federalism im-
pact identified under subsection 7(b), that warrants the prepara-
tion of a federalism assessment. With respect to each such rule
identified by the federalism officer, a federalism assessment, as de-
scribed in subsection 7(d), shall be prepared and published in the
Federal Register at the time the proposed, interim final, and final
rule is published. The agency head shall consider the federalism as-
sessment in all decisions involved in promulgating, implementing,
and interpreting the rule. Each federalism assessment shall be in-
cluded in any submission made to the Office of Management and
Budget by an agency for review of a rule.

Subsection 7(d) sets forth the requirements for contents of fed-
eralism assessments. Each federalism assessment shall include—
(1) a statement on the extent to which the rule preempts state or
local government law, ordinance, or regulation and, if so, an expla-
nation of the reasons for such preemption; (2) an analysis of the ex-
tent to which the rule regulates in an area of traditional state au-
thority; and the extent to which state or local authority will be
maintained if the rule takes effect; (3) a description of the signifi-
cant impacts of the rule on state and local governments; (4) any
measures taken by the agency, including the consideration of regu-
latory alternatives, to minimize the impact on state and local gov-
ernments; and (5) the extent of the agency’s prior consultation with
public officials, the nature of their concerns, and the extent to
which those concerns have been met.

Subsection 7(e) provides publication and disclosure requirements
for federalism assessments. For any applicable rule, the agency
shall include a summary of the federalism assessment prepared
under this section in a separately identified part of the statement
of basis and purpose for the rule as it is to be published in the Fed-
eral Register. The summary shall include a list of the public offi-
cials consulted and briefly describe the views of such officials and
the agency’s response to such views.

The requirements of section 7 are procedural only—notice and
consultation and the preparation, consideration, and publication of
federalism assessments. The requirements of section 7 do not over-
ride or supersede an agency’s substantive authority or scope of dis-
cretion. In other words, section 7 does not contain a ‘‘superman-
date.’’ It does not override the range of regulatory options, includ-
ing options that could preempt state law, that are lawfully avail-
able to the agency.

Subsection 7(f) establishes the framework for judicial review of
agency compliance with the federalism assessment requirements of
this legislation. First, subsection 7(f)(1) provides that only a state
or local government that is adversely affected or aggrieved by final
agency action, or its representative organization, may sue to seek
judicial review of compliance with section 7.

Second, subsection 7(f) sets the standard for judicial review. Sub-
section 7(f) is addressed solely to judicial review of ‘‘[c]ompliance by
an agency with this section.’’ To the extent that an agency action
is being challenged on grounds other than alleged noncompliance
with the provisions of section 7, subsection 7(f) would not apply.

Subsection (f)(2) sets three basic conditions for judicial review of
agency compliance with the provisions of Subchapter II: The judi-
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cial review must occur—(1) in connection with review of final agen-
cy action; (2) in accordance with subsection 7(f); and (3) in accord-
ance with the limitations on timing, venue, and scope of review im-
posed by the statute authorizing the review. In setting forth the
third condition, the Committee recognizes that in some cases, the
statute authorizing review may not impose any special limitations
on timing, venue, or scope of review; in other cases, these matters
may be addressed in several different statutes.

Subsection (f)(3) governs the availability and standard of review
of agency determinations whether a federalism assessment is re-
quired to be prepared. An agency’s determination of whether a rule
has a federalism impact and thus is subject to the requirements of
section 7—is subject to review only in connection with review of the
final agency action to which it applies. At that time, a court may
set aside the agency’s determination of whether a federalism as-
sessment is required only if it is shown to be arbitrary or capri-
cious.

In close cases, the Committee would expect that the agency
would err on the side of good analysis and avoid the risk of remand
or invalidation of the rule. As a practical matter, the agency’s de-
termination will be consequential where the agency wrongly deter-
mines that a federalism assessment is not required and does not
bother to perform one or to consult with public officials. In such a
case, subsection (f)(6) would require the court to remand or invali-
date the rule, unless the court found that such failure to perform
the assessment was not prejudicial.

By contrast, if the agency incorrectly determines that a rule has
federalism impacts, the impact on the rule itself is not likely to be
adverse—since a rule would not be remanded or invalidated just
because an agency performed a federalism assessment and con-
sulted with public officials. After all, the Executive Branch is free
to undertake such actions today even where it is not required to
do so by statute. Indeed, that is the premise of executive orders on
federalism that date back to the Reagan Administration’s Execu-
tive Order 12612, and that is currently embodied in Executive
Order 13132.

Under subsection (f)(4), a designation by the Director of OMB
that a federalism assessment shall be prepared—or the failure to
make such a designation—is not subject to judicial review. If the
Director has determined a rule has federalism impacts, the require-
ments of section 7 must be met. Conversely, if neither the Director
nor the agency determines that a rule does not have federalism im-
pacts, then the requirements of section 7 would not apply.

Subsection (f)(5) provides that any federalism assessment re-
quired under section 7 for a rule shall not be subject to judicial re-
view separate from review of the final rule to which the assessment
applies. Such a federalism assessment, however, would be part of
the rulemaking record, and if the final rule to which it applies is
brought before a court for review, the court would have to consider
the assessment—to the extent relevant—in determining whether
the final rule is arbitrary, capricious, an abuse of discretion, or un-
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§ 2618(c)—or where it is required by the Administrative Procedure Act, 5 U.S.C. § 706(2)(E).

The phrase ‘‘under the statute granting the rule making authority’’ clarifies that a rule should
not be set aside where the action alleged to be arbitrary, capricious, or an abuse of discretion
involves a matter that cannot be relevant to promulgating the rule.

supported by substantial evidence.69 Subsection (f)(6) states that if
an agency fails to perform the federalism assessment, or to provide
for consultation as required under section 7, the court ‘‘may, giving
due regard to prejudicial error, remand or invalidate the rule.’’ The
adequacy of compliance with the specific requirements of the sub-
chapter shall not otherwise be grounds for remanding or invali-
dating a rule under section 7. If the court allows the rule to take
effect, the court shall order the agency to promptly perform such
assessment and to provide for consultation. If an agency fails to
perform the federalism assessment, or consultation, the court may,
with due regard to the principle of prejudicial error, invalidate or
remand the rule. In this respect, S. 1214 expands the role of a re-
viewing court by directing that a rule may be invalidated in cir-
cumstances where it might not be invalidated under current law.

Under section 7, an agency’s failure to comply with a specific re-
quirement of S. 1214 regarding how to perform a federalism assess-
ment would not, in and of itself, be grounds for invalidating a rule.
That is, a rule could not be invalidated simply because a ‘‘how to’’
requirement of section 7 was not met where the relevant statute
does not impose such a requirement. At the same time, however,
in determining whether the final rule is arbitrary or capricious, the
court would be free to consider the effect that the agency’s failure
to comply with such requirements had on the rulemaking. In addi-
tion, of course, the information generated under section 7 would be
available to the court and could be considered in determining
whether the final rule is arbitrary or capricious. In sum, in deter-
mining whether a rule is arbitrary or capricious, a court would re-
main free under S. 1214—as it is under current law—to consider
both what the agency did do, as reflected in the federalism assess-
ment, and what it did not do, such as failing to comply with the
requirements of section 7.

Subsection 7(g)(1) provides a limited exemption from compliance
with the requirements of section 7 prior to issuance of the rule
where: (1) the agency for good cause finds that conducting the fed-
eralism assessment under this section before the rule becomes ef-
fective is impracticable or contrary to an important public interest;
and (2) the agency publishes the rule in the Federal Register with
such finding and a succinct explanation of the reasons for the find-
ing.

The Committee merely intends to provide sufficient flexibility for
agencies to respond to a true emergency when a rule must be pro-
mulgated without awaiting completion of the assessment. This ex-
emption closely tracks a category of rules exempt from the notice
and comment procedures of the Administrative Procedure Act, and
the Committee does not expect this exemption to be used often.

Subsection (g)(2) requires that, if a rule is adopted under para-
graph (1) without prior compliance with section 7, then the agency
shall comply with this section as promptly as possible, unless the
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Director of the Office of Management and Budget determines that
compliance would be clearly unreasonable. This is a very narrow
exception to avoid clearly unreasonable situations where a costly
assessment would be required for a rule that would not be in effect
when the assessment was completed.

SECTION 8. PERFORMANCE MEASURES

Section 8 amends the Government Performance and Results Act
of 1993 to ensure that performance measures for state-adminis-
tered grant programs are determined in consultation with public
officials.

SECTION 9. CONGRESSIONAL BUDGET OFFICE PREEMPTION REPORT

Section 9 requires the Congressional Budget Office to submit to
Congress a biennial report on preemption that covers significant
preemptions by agency rules, court decisions and legislation.

Subsection 9(a) requires OMB annually to submit to CBO infor-
mation describing interim final rules and final rules issued during
the preceding calendar year that significantly preempt State or
local government authority. Subsection 9(b) requires the Congres-
sional Research Service annually to submit to CBO information de-
scribing court decisions issued during the preceding calendar year
that preempt state or local government authority.

Subsection 9(c) requires CBO, after each session of Congress, to
prepare a report on the extent of significant federal preemption of
State or local government authority enacted into law or adopted
through judicial or agency interpretation of federal statutes during
the previous session of Congress. The report shall contain: (1) a list
of federal statutes preempting State or local government authority;
(2) a summary of legislation reported from committees preempting
State or local government authority; (3) a summary of rules of
agencies preempting State and local government authority; and (4)
a summary of court decisions finding preemption. CBO shall send
the report to each committee of Congress; each Governor; the pre-
siding officer of each chamber of the legislature of each state; and
make the report available to other public officials and the public
on the Internet.

While the CBO is designated to compile the report, the Com-
mittee expects that CRS and OMB will coordinate closely with
CBO to prepare the required information. The Committee intends
that OMB and CRS will be responsible for identifying regulatory
and judicial preemptions, and for organizing, summarizing and en-
suring the accuracy and reliability of that information before pro-
viding it to CBO in a format that CBO easily can incorporate into
the annual report. CBO’s primary duty will be to review and en-
sure the accuracy and reliability of that information and forward
it to the Congress, along with information about legislative pre-
emptions. If CBO determines that more thorough, accurate or reli-
able information is needed, the Committee expects OMB and CRS
to cooperate closely with CBO in supplying that information.
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SECTION 10. FLEXIBILITY AND FEDERAL INTERGOVERNMENTAL
MANDATES

Section 10 addresses a misinterpretation of the Unfunded Man-
dates Reform Act of 1995 as it applies to large entitlement pro-
grams. Subsection 10(a) amends section 421(5) of the Budget Act,
which defines what constitutes an intergovernmental mandate. For
entitlement programs that provide more than $500 million annu-
ally to the states (‘‘state entitlement programs’’), section 421(5)(B)
provides that legislation proposing a new restriction in these pro-
grams or a reduction in spending for these programs is a mandate
unless there is sufficient flexibility to implement the restriction or
funding reduction. The amendment proposed by subsection 10(a)
modifies this definition to provide that legislation which proposes
any new restriction will be an ‘‘intergovernmental mandate’’ re-
gardless of whether or not there is flexibility to implement the
change. Of course whether or not a point of order would lie against
the legislation depends upon whether or not the cost (if any) ex-
ceeds the thresholds set out in the Unfunded Mandates Reform Act
($50 million/year).

Sections 10(b) and (c) amend sections 423(d) and 424(a), respec-
tively, of the Budget Act with respect to reporting requirements im-
posed upon Congressional committees and the Congressional Budg-
et Office (CBO) by the Unfunded Mandates Reform Act.

Currently, section 423(d) of the Budget Act requires Congres-
sional committees to include information in the committee’s report
accompanying legislation which proposes reducing funding for state
entitlement programs. The amendment proposed by section 10(b)
adds a new requirement that the committee reports explain how
the committee intends the states to implement the reduction in
funding and what flexibility, if any, is provided in the legislation.

Section 424 of the Budget Act requires CBO to prepare mandates
statements for legislation reported from committee. The amend-
ment proposed by section 10(c) would add a new requirement for
mandates statements in connection with legislation which proposes
to reduce federal funding for state entitlement programs. If such
legislation provides no additional flexibility to the states to imple-
ment the reduced funding, CBO must include in its report how the
states could implement the reductions under existing law. If such
legislation does provide additional flexibility, then CBO must in-
clude in its report an estimate of whether the savings from the ad-
ditional flexibility would offset the reduction in federal spending.
Such estimates shall assume that the states fully implement the
additional flexibility provided in the legislation.

SECTION 11. EFFECTIVE DATE

The Federalism Accountability Act and the amendments made by
it shall take effect 90 days after the date of enactment of the Act.

VI. REGULATORY IMPACT STATEMENT

Pursuant to paragraph 11(b), rule XXVI of the Standing Rules of
the Senate, the Committee, after due consideration, concludes that
S. 1214 will have a significant regulatory impact.
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VII. CBO COST ESTIMATE

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, August 27, 1999.
Hon. FRED THOMPSON,
Chairman, Committee on Governmental Affairs,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 1214, the Federalism Ac-
countability Act of 1999.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are John R. Righter and
Mary Maginniss.

Sincerely,
BARRY B. ANDERSON

(For Dan L. Crippen, Director).
Enclosure.

S. 1214—Federalism Accountability Act of 1999
S. 1214 would require Congressional committees and federal

agencies to report on the extent that legislation, administrative
rules, and federal court decisions preempt state or local authority.
The bill also would require federal agencies to consult with state
and local officials prior to issuing administrative rules that could
preempt their authority. S. 1214 would allow the courts to review
assessments performed by federal agencies as part of their review
of agency rulemaking records. In addition, the bill would place ad-
ditional reporting requirements on Congressional committees, CBO,
and the Congressional Research Service (CRS). Subject to the avail-
ability of appropriated fund, CBO estimates that implementing the
legislation would cost up to $500,000 each year.

For executive branch agencies, the provisions in S. 1214 are very
similar to provisions contained in Executive Order 13132, which
President Clinton signed on August 4, 1999, and in the Unfunded
Mandates Reform Act (UMRA). For instance, the executive order
requires executive branch agencies to consult extensively with state
and local officials on rules or other actions that could encroach on
state and local authorities. In addition, the order also requires
agencies to issue federalism assessments for certain rule, although
S. 1214 would require some additional information and would
apply to more rules. (The executive order limits the assessments to
rules or other actions that have ‘‘substantial direct effects’’ on state
or local governments.) UMRA requires that agencies consult with
state and local officials and, for any major rule (that is, a rule with
expected annual costs to state and local governments of $100 mil-
lion or more), issue a statement assessing the rule’s impact on
state and local governments. Because much of S. 1214 would codify
existing consultative and analytical requirements, CBO estimates
that implementing these provisions would cost executive branch
agencies less than $250,000 a year, subject to available amounts.

Under S. 1214, a committee would be required to include a state-
ment in its report on whether the legislation preempts state or
local laws. The Office of Management and Budget and CRS would
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be required to identify, compile, and summarize preemptions in
agency rulemaking and judicial decisions, respectively, that oc-
curred during the year. CBO would include this information in an
annual report, along with a summary of statutes enacted and legis-
lation reported from committees that preempted state or local gov-
ernment authority. In addition, the bill would direct CBO to in-
clude in its cost estimates information about states’ flexibility in
complying with certain legislative mandates in large entitlement
programs. CBO estimates that implementing the bill would cost
legislative branch agencies less than $250,000 annually, subject to
the availability of appropriated funds.

Because enacting S. 1214 could affect direct spending by agencies
not funded through annual appropriations, such as the Office of
Thrift Supervision and the Tennessee Valley Authority, pay-as-you-
go procedures would apply. CBO estimates that any such effects
would not be significant. S. 1214 contains no intergovernmental or
private-sector mandates as defined in UMRA and would impose no
costs on the budgets of state, local, or tribal governments.

The CBO staff contacts are John R. Righter and Mary Maginniss.
This estimate was approved by Paul N. Van de Water, Assistant
Director for Budget Analysis.
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VIII. MINORITY VIEWS

S. 1214 would require Congress and agencies to issue an explicit
‘‘intent to preempt’’ statement and explanation of the reasons
whenever laws or rules preempt state or local law. I note that the
bill does not create a new point of order or other procedural mecha-
nism to enforce the legislative aspect of this requirement. Agency
compliance, on the other hand, would appear to be governed by the
obligation to prepare federalism assessments where appropriate,
and the availability of judicial review as a check on adherence to
that mandate.

S. 1214 also establishes a new ‘‘rule of construction’’ such that
courts shall not construe a Federal statute as preempting a State
or local law unless (1) Congress is clear and explicit about the in-
tent to preempt or (2) the Federal law is in direct conflict with the
State or local law. Additionally, the bill requires agencies early on
to notify and consult state and local officials who could potentially
be affected by a rule.

S. 1214 recognizes that at times Congress enacts laws which pre-
empt State laws without a full review of the scope of preemption
or without deliberation of the traditional role of the States in a
given area.

One of the most frequently cited statutes illustrative of overly
broad Federal preemption is the Employment Retirement Income
Security Act of 1974 (ERISA). ERISA is the proverbial poster child
for preemption run amok. Throughout the debate prior to enact-
ment, the debate on ERISA focused on pension security. The intent
of ERISA was to protect worker’s retirement income and to provide
strong, uniform solvency standards. At the conclusion of the de-
bate, health benefits were included under this uniform federal
structure.

At that time, managed care as a health care delivery system had
not yet emerged. In 1974, health insurance was entirely adminis-
tered through a fee-for-service system. Therefore, health benefits
were provided based on medical necessity with payment after the
fact. Under such a system, the areas of dispute between a health
insurance company and a patient are limited to denial of payment,
which the remedies under ERISA addressed. However, under the
current managed care delivery system, the actual provision of
health care may be based on medical determinations by the in-
surer. ERISA is not well equipped to address disputes arising from
such determinations which may profoundly affect an individual’s
health and well-being.

It is clear from reading the legislative history of ERISA that
Congress never intended to preempt individual’s rights to access
state courts for remedies arising from negligence, medical mal-
practice, or other tort actions. The entire legislative history of
ERISA, including committee hearings, is silent on this. In recog-
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nizing the role the States play in regulating insurance including
health insurance, the preemption language specifically exempts in-
surance from preemption. However, the remaining preemption lan-
guage is extremely broad, covering anything that ‘‘relates to an em-
ployee benefit.’’ Congress has inadvertently removed individual’s
States rights and remedies when injured by a health plan covered
by ERISA. In many cases, courts have called on Congress to amend
this preemption language to mirror congressional intent to provide
worker protections.

During markup, I offered an amendment designed to clarify this
ERISA preemption language so that it no longer denies injured
parties access to their rights and remedies under State law. It
would not create any new cause of action, but merely clarify that
ERISA does not deny individuals their State-based rights and rem-
edies. I hope we will have further opportunities to consider this, in
light of the interest in addressing practical implications of Fed-
eralism principles as S. 1214 aims to do.

In their testimony at the July 14 committee hearing on this bill,
both the Office of Management and Budget and the Justice Depart-
ment raised specific concerns about S. 1214. OMB contended that
new administrative requirements on agencies would burden and
delay efforts to protect safety, health, and the environment, poten-
tially necessitate litigation and require judicial review of collegial
informal discussions, and divert resources and time from other
tasks, including paperwork reduction initiatives, review and revi-
sion of obsolete rules, and conversion of rules into plain language.

The Justice Department emphasized the concern that the ‘‘rule
of construction’’ provision, notably Section 6(a), would ‘‘profoundly
alter the Federal courts’ longstanding approach to preemption by
Federal statute’’ and ‘‘would apparently abolish the doctrine of field
preemption and impose significant new limits on conflict preemp-
tion.’’ The Justice Department noted that enacting this bill would
not prevent a later Congress from instructing that the preemptive
effects of particular statute be determined by reference to tradi-
tional implied preemption doctrines, and that this could precipitate
confusion that does not arise under current doctrine. The Justice
Department further argued that rules for construing agency rules
and the parameters on when an agency is permitted to issue pre-
emptive rules under language in section 6(b) of the bill would en-
gender confusion and could produce a volume of protracted and
complicated litigation.

In late July, Health and Human Services Secretary Donna
Shalala sent a separate letter opposing enactment of this bill, de-
scribing particular concerns that efforts to narrow preemption au-
thority would weaken important consumer protection programs
(e.g., FDA rules on medical devices, nutritional labels on food)
whose effectiveness depends on nationally uniform rules and that
burdensome and ambiguous procedural requirements for agency
rulemaking will increase the costs and delays of regulations with-
out providing meaningful public benefits. The National Resources
Defense Council, the Sierra Club, and U.S. Public Interest Re-
search Group also joined in a letter outlining similar objections to
the bill.
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I recognize that this federalism accountability proposal has at-
tracted widespread support and that refinements made through
amendments adopted during markup, particularly the deletion of
section 6(c) regarding resolution of ambiguities in favor of State au-
thority and a provision for agency exemption under emergency cir-
cumstances, have addressed some of the objections raised. How-
ever, I am concerned that some of the problems outlined above or
raised to the committee may remain unaddressed and deserve con-
tinued discussion.

DICK DURBIN.
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IX. CHANGES IN EXISTING LAW

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by S. 1214, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, and
existing law in which no changes are proposed is shown in roman):

[From United States Code, Title 2—The Congress, Chapter 17—Congressional
Budget Office]

CONGRESSIONAL BUDGET AND IMPOUNDMENT
CONTROL ACT OF 1974

* * * * * * *

TITLE IV—ADDITIONAL PROVISIONS TO IMPROVE FISCAL
PROCEDURES

* * * * * * *

PART B—FEDERAL MANDATES

* * * * * * *
SEC. 421. DEFINITIONS.

* * * * * * *
(1) * * *

* * * * * * *
(5) FEDERAL INTERGOVERNMENTAL MANDATE.—The term

‘‘Federal intergovernmental mandate’’ means—
(A) * * *
(B) any provision in legislation, statute or regulation that

relates to a then-existing Federal program under which
$500,000,000 or more is provided annually to State, local,
and tribal governments under entitlement authority, if the
provision—

ø(i)(I) would¿ (i) would increase the stringency of
conditions of assistance to State, local, or tribal govern-
ments under the program; or

ø(II) would¿ (ii)(I) would place caps upon, or other-
wise decrease, the Federal Government’s responsibility
to provide funding to State, local, or tribal govern-
ments under the program; and

ø(ii) the¿ (II) the State, local, or tribal governments
that participate in the Federal program lack authority
under that program to amend their financial or pro-
grammatic responsibilities to continue providing re-
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quired services that are affected by the legislation, stat-
ute, or regulation.

* * * * * * *
SEC. 423. DUTIES OF CONGRESSIONAL COMMITTEES.

(a) * * *

* * * * * * *
(d) INTERGOVERNMENTAL MANDATES.—If any of the Federal man-

dates in the bill or joint resolution are Federal intergovernmental
mandates, the report required under subsection (a) shall also
contain—

(1)(A) * * *
(B) * * *
(C) if funded in whole or in part, a statement of whether and

how the committee has created a mechanism to allocate the
funding in a manner that is reasonably consistent with the ex-
pected direct costs among and between the respective levels of
State, local and tribal government; øand¿

(2) any existing sources of Federal assistance in addition to
those identified in paragraph (1) that may assist State, local
and tribal governments in meeting the direct costs of the Fed-
eral intergovernmental mandatesø.¿; and

(3) if the bill or joint resolution would make the reduction
specified in section 421(5)(B)(ii)(I), a statement of how the com-
mittee specifically intends the States to implement the reduction
and to what extent the legislation provides additional flexi-
bility, if any, to offset the reduction.

* * * * * * *
SEC. 424. DUTIES OF THE DIRECTOR; STATEMENTS ON BILLS AND

JOINT RESOLUTIONS OTHER THAN APPROPRIATIONS
BILLS AND JOINT RESOLUTIONS.

(a) FEDERAL INTERGOVERNMENTAL MANDATES IN REPORTED BILLS
AND RESOLUTIONS.—For each bill or joint resolution of a public
character reported by any committee of authorization of the Senate
or the House of Representatives, the Director of the Congressional
Budget Office shall prepare and submit to the committee a state-
ment as follows:

(1) * * *
(2) * * *
(3) ADDITIONAL FLEXIBILITY INFORMATION.—The Director

shall include in the statement submitted under this subsection,
in the case of legislation that makes changes as described in
section 421(5)(B)(ii)(I)—

(A) if no additional flexibility is provided in the legisla-
tion, a description of whether and how the States can offset
the reduction under existing law; or

(B) if additional flexibility is provided in the legislation,
whether the resulting savings would offset the reductions in
that program assuming the States fully implement that ad-
ditional flexibility.

(4) ESTIMATE NOT FEASIBLE.—If the Director determines that
it is not feasible to make a reasonable estimate that would be
required under paragraphs (1) and (2), the Director shall not
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make the estimate, but shall report in the statement that the
reasonable estimate cannot be made and shall include the rea-
sons for that determination in the statement. If such determina-
tion is made by the Director, a point of order under this part
shall lie only under section 425(a)(1) and as if the requirement
of section 425(a)(1) had not been met.

* * * * * * *

[From United States Code, Title 31—Money and Finance, Subtitle—The Budget
Process, Chapter 11—The Budget and Fiscal, Budget, and Program Information]

GOVERNMENT PERFORMANCE AND RESULTS ACT

SEC. 1115. PERFORMANCE PLANS

* * * * * * *
(g) When developing a performance plan under this section that

includes a State-administered Federal grant program, the agency
shall consult with public officials as defined under section 4 of the
Federalism Accountability Act of 1999.

Æ


